PART I

United Technologies Corporation

STANDARD TERMS AND CONDITIONS OF PURCHASE
for
Commercial Purchases of Goods and Services
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 ACCEPTANCE

A.
This  Purchase Order must be accepted in writing by Supplier within the time specified on the face of this Order or, if not so specified, within a reasonable time of Supplier’s receipt hereof.  

B.
If for any reason Supplier fails to accept this Order in writing, the shipment by Supplier of any Goods (or lots thereof) ordered hereby, the furnishing or commencement of any Services called for hereunder (including preparation for manufacture), or the acceptance of any payment by Supplier hereunder, or any other conduct by Supplier that recognizes the existence of a contract pertaining to the subject matter hereof, may, at Buyer’s election, be treated as an unqualified acceptance by Supplier of this Order and all terms and conditions hereof.  

C.
Any terms and conditions proposed in Supplier’s acceptance or in any acknowledgment, invoice, or other form of Supplier that add to, vary from, or conflict with the terms herein are hereby rejected.  Any such proposed terms shall be void and the terms and conditions of this Order shall constitute the complete and exclusive statement of the terms and conditions of the contract between the parties and shall apply to each shipment received by Buyer from Supplier hereunder, and such terms and conditions may hereafter be modified only by written instrument executed by an authorized representative of Buyer’s Purchasing Department and an authorized representative of the Supplier.  In the event any such proposed terms would, if accepted by Buyer, vary the liability or warranty, aspects of these terms then such proposed terms will be null and void unless the acceptance by Buyer is made in writing by a member of Buyer’s legal department.  

D.
If this Order is issued by Buyer in response to an offer by Supplier and if any of the terms herein are additional to or different from any terms of such offer, then the issuance of this Order by Buyer shall constitute an acceptance of such offer subject to the express condition that Supplier assent to all such additional and different terms herein and acknowledge that this Order constitutes the entire agreement between Buyer and Supplier with respect to the subject matter hereof.  Supplier shall be deemed to have so assented and acknowledged unless Supplier notifies Buyer to the contrary in writing within ten (10) calendar days of receipt of this Order.

DEFINITIONS

As used throughout this Order, the following definitions apply unless otherwise specifically stated:

A.
“Buyer” means United Technologies Corporation, or a subsidiary, division affiliate, successor, or assign of United Technologies Corporation, or other entity issuing this Order, or issuing any order under any agreement to which these terms and conditions are attached or referenced therein, or to any entity to which this Order is assigned pursuant to this Order.

B.
“Purchase Order”, “Order”, or “Agreement” means this agreement, including change notices, supplements, amendments, or modifications thereto, except where the context indicates that a particular Purchase Order document or other particular document is being referred to.

C.
“Supplier” or “Contractor” means the legal entity providing Good and Services or otherwise performing work pursuant to this Order.

D.
“Goods” means goods, supplies, or items that include, but are not limited to, those part numbers, model numbers, and/or descriptions set forth on the face of this Order.  These terms also include computer software or hardware (including any software, firmware or other hardwired logic embedded within the hardware) delivered or to be delivered under this Order.

E.
“Services” means any effort supplied by Supplier incidental to the sale of Goods by Supplier under this Order including, without limitation, installation, repair and maintenance Services.  The term “Services” shall also include, without limitation, any effort specifically required by this Order, including all associated efforts such as design, engineering, repair, maintenance, technical, construction, consulting, professional, or other services.

GENERAL TERMS AND CONDITIONS OF PURCHASE

1. Specifications:

Supplier shall comply with all specifications stated in this Order and contained in Supplier's product literature or proposal to the extent consistent with this Order.

2. Delivery:

Time is of the essence. The Goods or Services covered by this Order must be delivered by the date(s) specified.

3. Buyer-Furnished and Buyer-Funded Items 

(a) All materials, tooling, equipment, and parts for repair or service that Buyer is required to furnish to Supplier under the provisions of this Order (hereinafter “Buyer-Furnished Items”) shall be delivered in sufficient time to enable Supplier to meet its delivery schedule.  Buyer shall have no liability to Supplier by reason of any delay in delivery of, or failure to deliver, such Buyer-Furnished Items.  If such Buyer-Furnished Items are not delivered to Supplier in sufficient time, the resultant delay of Supplier in delivering to Buyer shall be excusable.

(b) Title to any Buyer-Furnished Items shall remain with Buyer or Buyer’s customer as the case may be.

(c) Title to all tooling, test equipment and material identified as a separate line item under this or any previous Orders and fabricated or acquired by Supplier required under this Order shall vest in Buyer upon any payment for such items (hereinafter “Buyer-Funded Items”).

(d) Any Buyer-Furnished Items and any Buyer-Funded Items shall be used only for and in the performance of this Order unless otherwise directed by Buyer in writing.

(e) Unless otherwise specified by Buyer, Supplier shall not be required to account to Buyer for the proceeds from the sale of scrap generated during the performance of this Order by the processing of material furnished by Buyer; provided, however, that Supplier shall reimburse 
Buyer at Buyer’s prices then current for any such material used by Supplier in excess of the allowance, if any, set forth in this Order. The foregoing shall not limit in any manner the measure of damages and/or other remedies otherwise available to Buyer in the event of a breach of Suppliers’ obligations under the Protection of Buyer’s Proprietary Information section of this Order.  Upon completion or termination of this Order, any of the material furnished by Buyer and not properly consumed in the performance of the Order, and any tooling and equipment shall be disposed of in accordance with instructions from Buyer.

(f) Upon completion or termination of this Order, any Buyer-Furnished Items and any Buyer-Funded Items shall be dispositioned in accordance with instructions from Buyer.

(g) Supplier agrees, as a condition of this Order, that it will: (i) properly mark/label, identify and segregate any and all Buyer-Furnished Items and Buyer-Funded Items in connection with this Order in such fashion as to clearly identify such items as being the property of Buyer or Buyer’s customer as the case may be, at all stages of its possession by Supplier, (ii) prevent the commingling of said Buyer-Furnished Items and Buyer-Funded Items with other material in the Supplier’s possession except in accordance with applicable Buyer specifications or Buyer’s written approval, and (iii) assume responsibility for all taxes and risk of loss or damage with respect to said Buyer-Furnished Items and Buyer-Funded Items at all times while it is in the custody, care, or control of Supplier, including Supplier’s subtiers, and while in the hands of carriers with responsibility for such materials, and (iv) shall be responsible to provide confirmation of the foregoing as requested by Buyer.  

(h) Supplier agrees that a copy of this Order and any applicable attachments or supplements may be filed with any cognizant governmental agencies and agrees to execute required documents, including, without limitation, Uniform Commercial Code financing statements, and take other action as Buyer deems appropriate in order to protect Buyer’s and Buyer’s customers’ interests in the Buyer-Furnished Items and Buyer-Funded Items delivered.

(i) Supplier, upon request, will produce and provide a schedule of all quantities on hand of Buyer-Furnished Items and Buyer-Funded Items.  Supplier will be held accountable for all quantities provided and financially liable for all damages or unaccounted Buyer-Furnished Items and Buyer-Funded Items, unless specifically agreed upon in writing by the Buyer and provided for in this Order.

(j) When Buyer provides Buyer-Furnished Items for the manufacture of parts or assemblies, Supplier shall not substitute material from any other source nor shall Supplier or its subcontractors alter the Buyer-Furnished Item’s physical or chemical properties except in accordance with applicable Buyer specifications or with Buyer’s written approval.

(k) Supplier agrees not to copy or duplicate any Buyer funded items, special tooling or special test equipment for any purpose other than performance of this or other Orders for Buyer.  Supplier warrants and affirms that it has not used, transferred to any person, firm or corporation, copies or duplicated any such Buyer funded items, special tooling or special test equipment acquired or fabricated under any previous Order for the development or production of particular supplies or parts, or the performance of particular Services required under this Order, for any purpose other than performance of orders for Buyer.

(l) Buyer shall have the right to audit all pertinent books and records of Supplier, and to make reasonable inspection of Supplier’s premises, in order to verify compliance hereof.  Buyer shall be entitled to commence such audit no later than five (5) days after Buyer notifies Supplier.

(m) The foregoing shall not limit in any manner the measure of damages or other remedies otherwise available to Buyer in the event of a breach of Supplier’s obligations under this Order.

4. Inspection, Acceptance & Rejection:

(a) Supplier shall provide and maintain, without additional charge to Buyer, an inspection system that complies with all specifications stated in this Order and, in the absence of such specifications, Supplier shall be required to provide and maintain without additional charge to Buyer, an inspection system, which is acceptable to Buyer and, if applicable, Buyer’s customer.

(b) Supplier shall tender to Buyer for acceptance only Goods that have been inspected in accordance with the appropriate inspection system and have been found by Supplier to be in conformity with all requirements of this Order.  

(c) As part of the inspection system, Supplier shall prepare records evidencing all inspections made under the system and the outcome of such inspections.  These records shall be complete and made available to Buyer during performance of this Order and for as long afterward as required by this Order or applicable laws and regulations, but in no event shall such period expire prior to: (i) three (3) years after final payment, or (ii) final resolution of any dispute involving the Goods delivered hereunder, whichever is later.  

(d) Buyer may perform reviews and evaluations as reasonably necessary to ascertain compliance with this Section.  Such reviews and evaluations shall be conducted in a manner that will not unduly delay work under this Order.  Further, it is recognized that despite such revisions, Supplier controls the day-to-day production, delivery and associated documentation of its work, and therefore, Buyer’s right of review, whether exercised or not, does not release Supplier of any of its obligations of testing, inspection, quality control and associated documentation.

(e) Buyer, the United States Federal Aviation Administration, the airworthiness authority or other certification agency of any other applicable country, and Buyer’s customer shall have the right to inspect and test the material and workmanship of all Goods at all places and times including, when practicable, during the period of manufacture or provision of Services. If any such inspection or test is made on the premises of Supplier, Supplier shall furnish, without additional charge to any such party(ies) all reasonable facilities and assistance for the safe and convenient performance of the inspection or test.

(f) Nonconforming Goods:  Notwithstanding (i) prior inspection, (ii) acceptance, (iii) payment for, or (iv) use of the Goods ordered hereunder, Buyer shall have the following rights with respect to any Goods that do not conform to all requirements of this Order, at Buyer’s election, exercisable within the period provided in this Order or, in the absence thereof, within one (1) year following Buyer’s receipt of the Goods called for hereunder:  

(i) Buyer shall have the right to reject such Goods.  All such rejected Goods shall be returned to Supplier at Supplier’s risk and expense, transportation collect and declared at full value unless Supplier advises otherwise, for full credit or refund (at Buyer’s option).   The rejected Goods returned to Supplier shall not be replaced by Supplier except upon written instructions from Buyer.  Rejected Goods shall not again be tendered to Buyer for acceptance without written disclosure of prior rejection(s); and 

(ii) nonconforming Goods may be repaired by Buyer or a third party selected by Buyer, at Supplier’s expense, or retained by Buyer at an equitable reduction in price at Buyer’s election. Should Buyer elect to repair the nonconforming Goods, all terms and conditions of this Order shall remain in full force and effect as to the Goods furnished by Supplier.  

(g) Buyer’s or any other party’s inspection or test, acceptance, payment for, or use of the Goods ordered hereunder does not relieve Supplier from any responsibility regarding defects or other failures to meet the requirements of this Order.   

(h) Buyer’s rights under this Section shall be in addition to and shall not be deemed to diminish its rights under this Order including the section hereof entitled “Warranty” or under any other warranties, express or implied, provided by Supplier.

5. Warranty:

(a) Goods:  Supplier warrants to Buyer, its successors, assigns, customers, and users of Goods sold by Buyer that all Goods provided hereunder or serviced per the workscope provided hereunder shall be: (i) merchantable, (ii) new (unless specifically agreed to in writing), (iii) free from defects in material and workmanship, (iv) with regard to Goods designed by Supplier, free from defects in design, (v) suitable for the particular purposes intended whether expressed or reasonably implied, (vi) in compliance with all applicable specifications, drawings, and performance requirements, and (vii) free from security interests, liens or encumbrances and of good title.  Buyer's remedies with respect to this warranty shall not be limited, restricted or disclaimed in whole or part by any other provision of this Order. This representation and warranty is in addition to any other representations and warranties in this Order.

(b) Services:  Supplier warrants to Buyer that any Services or technical data  provided by Supplier under this Order (i) have been performed or prepared in a professional and workmanlike manner and according to best industry standards and practices, (ii) are suitable for the purposes intended whether expressed or implied, and (iii) are in compliance with all applicable specifications and performance requirements.  

(c) Delivery, inspection, test, acceptance or use of or payment for the Goods and Services furnished hereunder shall not affect Supplier’s obligation under this warranty, and such warranties, and all other warranties, express or implied, shall survive delivery, inspection, test, acceptance, payment, and use.  

6. Remedies for Breach of Warranty or Delivery

(a) Supplier agrees to correct defects in or replace any Goods or Services not conforming to Supplier’s warranties promptly and without expense to Buyer, when notified of such nonconformity by Buyer, provided Buyer elects to provide Supplier with the opportunity to do so.  Deliveries of corrected or replaced Goods or Services shall be accomplished promptly and shall be accompanied by written notice specifying that such Goods or Services are corrected or replaced Goods.
(b) In the event that Buyer incurs additional costs or Buyer’s customer charges Buyer for additional costs related to a breach of Supplier’s warranties or a breach of delivery terms by Supplier, Supplier agrees that Buyer shall have the right to:

(i) reduce the amount payable under this Order; including, without limitation; deduction or setoff pursuant to this Order; and

(ii) charge Supplier for additional costs or customer charges greater than the amount of this Order or otherwise not deductible against this Order.

(c) In the event of a breach by Supplier of any warranties or the failure of Supplier to correct defects in or replace nonconforming Goods promptly, Buyer may recover, in addition to compensatory damages, any and all other damages allowed by law.

(d) Supplier acknowledges that Buyer may recover all damages or costs it incurs as a result of or relating to Supplier’s breach of any warranties or the failure of Supplier to correct defects in or replace nonconforming Goods promptly.  While Buyer may have available to it contractual or other limitations with respect to its own customers, Buyer may in some instances decide to provide corrective Goods and/or Services, and/or reimburse such customers for quality issues, losses and for damages beyond Buyer’s strict contractual or legal obligations.  Where such corrective action payments and/or expenses by Buyer result from or are related to defects or failures by Supplier in Supplier’s Goods and/or Services, Buyer may recover for such corrective action, payment and/or expenses from Supplier.

7. Indemnification:

(a) Supplier covenants and agrees to indemnify, protect, and hold harmless Buyer, its officers, directors, employees and agents (“Indemnified Person”) from any and every liability, claim of liability, allegation, judgment, cost, expense, reasonable attorneys fees, cause of action, loss, or damage whatsoever, including, without limitation, death or injury to any person or damage to any property, resulting from or arising out of Supplier’s performance under this Order, howsoever arising, including, without limitation, by reason of negligence, breach of warranty, defect in design, material, workmanship or Service, or strict liability, unless caused by the sole negligence of the Indemnified Person.  In the event Buyer should bring an action for enforcement of this indemnification provision, Supplier agrees that Buyer shall be entitled to be awarded its reasonable attorneys’ fees and costs if Buyer prevails in such proceeding.

(b) Supplier agrees, in any instance where any claims, suits, actions or legal proceedings, are brought against the Supplier and in any way affect Buyer's interests under this Order or otherwise, that:

(i) Supplier shall notify Buyer in a timely manner (not to exceed five (5) business days) after learning of any actual or threatened claims, suits, actions or legal proceedings, and shall not at any time consummate any settlement without Buyer's prior written consent; 

(ii) Without releasing any obligation, liability or undertaking of Supplier to indemnify Buyer hereunder, Buyer shall have the right to:

(1) Cooperate in the defense of such claim; 

(2) With permission of the court, intervene in any such action; and 

(3) Supersede Supplier in the defense of any such claim. 

8. Price Warranty:

Supplier warrants that the prices for the Goods sold or Services provided to Buyer hereunder are not more than those currently extended to any other customer for the same or similar Goods or Services in similar quantities.  In the event Supplier reduces its price for such Goods or Services during the term of this order, Supplier agrees to reduce the prices hereof correspondingly.

9. Shipping Instructions:

(a) 1.
Shipments Originating and Terminating in the United States – Unless otherwise specified by Buyer, all shipments which originate and terminate in the United States shall be FOB destination (as defined by the Uniform Commercial Code).                                                                                      2.
Shipments Originating or Terminating Outside the United States – Unless otherwise specified in the Order, all shipments (a) which originate outside the United States and terminate in the United States shall be delivered DDU, United States port of entry; and (b) which originate and terminate outside the United States shall be delivered DDU at the point designated in the Order (or if there is no designation of any DDU point in the Order, DDU at Buyer’s facility).  Except as otherwise specified in the Order or in subsections 3 and 4 below, the term “DDU” and the rights and obligations of Buyer and Supplier will be as defined by Incoterms 2000, the ICC Official Rules for the Interpretation of Trade Terms.                                                                                                3.  Manner of Shipment – All shipments shall be shipped collect in accordance with Buyer’s routing instructions, including use of Buyer’s preferred carriers. Buyer’s routing instructions shall be separately provided to Supplier by Buyer or Buyer shall advise Supplier of the web site in which to obtain the routing instructions.                                                                                                   4.
Risk of Loss/Insurance - In every case, Buyer shall retain the risk of loss until goods are received at the location designated in the Order.  Supplier shall insure the goods at full value under an “open cargo” insurance policy. 

(b) Unless otherwise specified, standard commercial preservation, packing and packaging is acceptable.  Do not make any charges for packaging or boxing since Buyer will not allow such charges unless agreed to in writing.  Do not combine material for different receiving locations in the same container.

(c) Exterior containers must be marked with the following: (i) address, including receiving well number, (ii) purchase order number, (iii) part number, (iv) prime contract number, if any, and (v) any other special markings called for by this Order. 

(d) Include with each shipment of Goods a packing slip containing (i) the purchase order number, (ii) the item nomenclature/description; (iii) the item part number; (iv) the item U.S. National Stock Number (where applicable); (v) the item serial number (where applicable), and (vi) the quantity of items.

(e) The bill of lading must reference purchase order number, correct “ship to” address, and receiving well number, if applicable.  An original of the bill of lading shall be retained by Supplier for one (1) year and provided to Buyer’s Transportation Department on request. 

(f) Any invoices accompanying a shipment to be imported must meet requirements imposed by the Customs Service of the recipient country.

10. Invoicing:

(a) Payment terms will be (i) as mutually agreed between Buyer and Supplier; or (ii) if no agreement between Buyer and Supplier, Net 60 days.  In the case of Goods, the payment term period will commence upon receipt of conforming Goods.

(b) All invoices must be IN ENGLISH. Buyer shall advise Seller of specific information to be included on the invoice.  Generally invoices for Goods shall include the following:

(i) Purchase order number;

(ii) Supplier invoice number and date;

(iii) Payment terms;

(iv) Purchase price and supporting detail as required by purchase order. Contact Buyer for instructions if consigned inventory or hardware is provided without cost, or this Order includes exchange parts;

(v) Packing slip number;

(vi) Shipping date;

(vii) Name of Supplier;

(viii) Billing Name & Address;

(ix) “Ship To” address, receiving well number and point of contact ;

(x) Delivery Terms  (e.g., FOB, CIF, DDP);

(xi) Port of entry;

(xii) Complete description of the Goods, including name, part number, serial number, quantity, weights and measures and any other identifying markings.  

(xiii) Country of origin (required for new parts only).  This must be the country in which the Goods originally were manufactured;

(xiv) If Goods procured under this Order are to be imported into the United States, Supplier shall state on its invoice the value of any Assists (as described in Title 19 Code of Federal Regulations) such as articles or materials provided to Supplier free of charge or at reduced cost by Buyer for Supplier’s use to manufacture the Goods.  To the extent any Assist is provided by Buyer, Supplier shall declare on each invoice whether the goods were manufactured or serviced using dies, molds, patterns, engineering services, financial assistance, etc. which are provided at no or reduced cost by Buyer (Supplier may refer questions to Buyer’s Import Administration Department);

(xv) Any additional charges or credits (such as commissions, discounts, insurance, freight, packing, containers, coverings, rebates, drawbacks, subsidies, royalties, license fees, and/or the proceeds of any subsequent resale, disposal or use of the imported goods that accrue directly or indirectly to Supplier); and

(xvi) Certain Goods require that Supplier coordinate in advance with Buyer’s Import Administration Department in order to facilitate clearance through U.S. Customs and avoid additional charges. Such Goods currently include unprocessed metals or alloys, ball or roller bearings, machine parts, and metal-working machine tools. Buyer will advise Supplier if any other goods require such special coordination.

11. Inspection of Records:  

If this is a time and material or cost-based Order or provides for the payment of any amount prior to final delivery of Goods hereunder based on Supplier’s incurred cost, including, without limitation, progress or advance payments based on cost, Supplier agrees that its books, records and its plant, or such parts of its plant as may be engaged in the performance of this Order, shall at all reasonable times be subject to inspection by Buyer.

12. Changes: 

(a) Buyer may, at any time and without notice to third parties, including sureties (if any), unilaterally make changes within the general scope of this Order, including, but not limited to, changes in whole or part and to any one or more of the following:  (i) shipping or packing instructions, (ii) place of delivery, (iii) any drawings, designs, or specifications, (iv) the statement of work, (v) the method or manner of performance of the work, and (vi) Buyer-furnished property, facilities, equipment, materials, or Services.  Supplier shall perform any changes ordered by Buyer.  Any Order terms that incorporate flexibility for variations or modifications in the ordinary course of dealing shall not be considered changes with in the meaning of this clause.

(b) Buyer’s engineering and technical personnel are not authorized to change the Goods or Services ordered or any provisions, drawings, designs, or specifications of this Order.  No change will be binding on Buyer unless issued in writing by an authorized representative of Buyer’s purchasing department.  

(c) If any change under this clause causes an increase or decrease in the cost of or the time required for performance, an equitable adjustment shall be made in price or delivery schedule or both, and the Order shall be modified in writing accordingly.  Any claim by Supplier for adjustment, must be submitted in writing in the form of a complete change proposal, fully supported by factual information, to Buyer’s purchasing department not later that fifteen (15) calendar days after the date of receipt by Supplier of the change order, or within such extension of that fifteen-day period as Buyer, in its sole discretion, may grant in writing at Supplier’s request; provided, however, that Buyer may in its discretion consider any such claim regardless of when asserted, except that no claim for equitable adjustment hereunder shall be allowed if it is asserted after final payment of this Order.

(d) If the cost of property or material made obsolete or excess as a result of a change is included in Supplier’s claim for adjustment, Buyer shall have the right to prescribe the disposition of such property or material.

(e) Notwithstanding any pending claims for adjustment submitted by Supplier, Supplier shall diligently proceed with the performance of this Order, as directed by Buyer, and nothing herein shall be construed as relieving Supplier of its obligations to perform, including without limitation the failure of the parties to agree upon Supplier’s entitlement to, or the amount or nature of, any such adjustment.  

13. Compliance With Laws:  

(a) Supplier shall comply with all applicable national, state, provincial, and local laws, ordinances, rules, and regulations, including those relating to pollution control, waste disposal, hazardous substances, and protection of the environment; and Supplier shall hold Buyer harmless from and against any and all liability due to the Supplier’s failure to so comply.  

(b) Supplier hereby certifies that any Goods called for by this Order that are manufactured in the United States have been or will be produced in compliance with Fair Labor Standards Act of 1938 (29 U.S.C. §§ 201-219) and, insofar as applicable to this Order, the Walsh-Healy Public Contracts Act (41 U.S.C. §§ 35-45) and the Work Hours Act of 1962 (40 U.S.C. §§ 327-332), and any amendments thereto, as well as with the provisions of any other federal law with respect to labor relations, minimum wages and hours of employment, now in effect or hereafter enacted, and with any and all rules and regulations issued under each and every such act.  Supplier agrees that this certification may be considered as the certificate contemplated by the amendment dated October 26, 1949, to the Fair Labor Standards Act of 1938.

(c) Supplier shall promptly notify Buyer if Supplier is suspended, debarred, or proposed for suspension or debarment from doing business with the U.S. Government, or if Supplier is listed or is proposed to be listed by the U.S. Government in any "denial orders," or is listed as a "blocked person,” "specially designated national,” or "specially designated terrorist" for U.S. export administration purposes.  If a Supplier fails to so notify Buyer, then Supplier shall indemnify and hold Buyer harmless against any loss or damage suffered by Buyer as a result of its issuing any subcontracts to Supplier after such notice should have been given.

(d) Export: Supplier understands that any technical data furnished in connection with this Order may be subject to export controls, and Supplier will not export such data, including disclosure of such data to foreign persons, unless Supplier has verified that such export will not violate U.S. export control laws, including restrictions contained in any export licenses. Use of the technical data provided to Supplier in connection with this Order is limited to the manufacture of the defense articles required by this Order only.  Disclosure of the data to any other person -- except subcontractors within the same country as the Supplier -- is prohibited.  The acquisition of any rights in the data by any foreign person is prohibited.  Any subcontracts between foreign persons in the approved country for manufacture of equipment for delivery pursuant to this Order shall contain all the limitations of this paragraph.  The Supplier and its subcontractors shall destroy or return to the person in the United States all of the technical data exported pursuant to the contract or order upon fulfillment of their terms.  Delivery of any defense articles manufactured by Supplier shall only be made to the Buyer in the United States or to an agency of the U.S. Government. If Supplier has export questions it may contact Buyer’s export control department. Compliance with export laws and regulations does not relieve Supplier of its obligations under any other terms and conditions of this Order and shall not constitute a force majeure or give rise to an excusable delay hereunder.

14. Insurance:

(a) In the event Supplier will be performing services on Buyer’s premises, Supplier agrees to secure and carry as a minimum the following insurance covering all work to be performed under this Order:

(i) Workers' Compensation and Employer's Liability Insurance in an amount sufficient by virtue of the laws of the country, state, or other governmental subdivision in which the work or any portion of the work is performed;

(ii) General Liability Insurance in which the limit of liability for injuries, including accidental death, shall be $1,000,000 for any one occurrence;

(iii) General Liability Insurance in which the limit of liability for property damage shall be $1,000,000 for any one occurrence;

(iv) Automobile Liability Insurance in which the limit of liability for injuries, including accidental death, shall be $1,000,000 for any one occurrence;

(v) Automobile Liability Insurance in which the limit of liability for property damage shall be $1,000,000 for any one occurrence; 

(vi) Professional Liability Insurance subject to a limit of $1,000,000; and

(vii) Contractual Liability Insurance sufficient in scope of coverage and amount (in Buyer's reasonable discretion) to cover the liabilities herein assumed by Supplier.

(b) All such insurance shall be issued by companies authorized to do business under the laws of the applicable governmental authority for the place in which all or part of the Services are to be performed, shall be in form satisfactory to Buyer, and shall contain a provision prohibiting cancellation except upon at least ten (10) days' prior notice to Buyer. All such insurance policies will be primary in the event of a loss arising out of the Supplier's performance of work. Certified copies of said policies or certificates evidencing such insurance and naming Buyer as an additional insured shall be provided to Buyer upon request within 30 days after the date of this Order and within a reasonable time after any renewals or changes to such policies are issued.

(c) When Supplier’s subcontractors will also be performing services on Buyer’s premises, Supplier agrees to insert the substance of this provision in all subcontracts entered into by Supplier to support work performed under this Order.

15. Delays:  

Supplier shall  be liable for its failure or delay in making deliveries except when such failure or delay is due to a cause beyond the control and without the fault or negligence of Supplier, provided that Supplier gives to Buyer prompt notice in writing when it appears that such cause will result in failure or delay in making deliveries under this Order.  In the event of any such failure or delay, Buyer shall have the right, at its option and without being under any liability to Supplier, to cancel this Order (in whole or part) by notice in writing to Supplier.  Correspondingly, Buyer shall be excused for failure or delay in performance herein due to any cause beyond its control, including any cause of its customers.

16. Termination for Default:

(a) Buyer may by written notice terminate the entire Order, or any part thereof, for default in the following circumstances:

(i) Supplier fails to deliver the Goods or perform the Services required by this Order within the time specified herein, or any extension thereof granted by Buyer in writing; or

(ii) Supplier fails to perform any of the other provisions of this Order or fails to make progress so as to endanger performance of this contract in accordance with its terms and Supplier does not cure or submit to Buyer a plan to cure such failure to Buyer’s reasonable satisfaction within a period of ten (10) days after receipt of notice from Buyer specifying such failure; or

(iii) Supplier consents to the appointment of a receiver, trustee, liquidator, assignee, custodian, sequestrator or similar official of suppliers or of all or a substantial part of its property, or Supplier admits in writing its inability to pay its debts generally as they come due, or makes a general assignment for the benefit of creditors; or

(iv) Supplier files a voluntary petition in bankruptcy or a voluntary petition or an answer seeking reorganization in any bankruptcy or insolvency case  or an answer admitting the material allegations of a petition filed against Supplier in any such case, or an order for relief is entered against Supplier in any such case, or Supplier seeks relief by voluntary petition, answer or consent, under the provisions of any other now existing or future bankruptcy or other similar law providing for the reorganization or winding-up of the corporation, or providing for an agreement, composition, extension or adjustment with its creditors; or

(v) An order, judgment or decree is entered in any proceeding by any court appointing, without the consent of Supplier, a receiver, trustee, liquidator, assignee, sequestrator or similar official of Supplier or of all or any substantial part of its property, or sequestering all or any substantial part of the property of Supplier, and any such order, judgment or decree of appointment or sequestration remains in force undismissed, unstayed or unvacated for a period of ten (10) days after the date of entry thereof; or

(vi) A petition against Supplier in any bankruptcy or insolvency case in effect is filed and is not withdrawn or dismissed within ten (10) days thereafter.

(b) If this Order is entirely or partially terminated by Buyer under this section, Buyer may procure, upon such terms and in such manner as Buyer may deem appropriate, goods or services similar to those so terminated, and Supplier shall be liable to Buyer for any and all reprocurement costs for such similar goods or services, including any price for such similar goods or services that is higher than this Order provided however, that Supplier shall continue the performance of this Order to the extent not terminated.  Supplier shall not be liable for such additional costs if Supplier’s failure to perform this Order:

(i) arises out of causes beyond the control and without the fault or negligence of Supplier.  Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of a government in its sovereign capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather; or 

(ii) is caused by the default of a vendor or subcontractor to Supplier, so long as such default arises out of causes beyond the control of both the Supplier and the vendor or subcontractor, and the subcontracted goods or services were not obtainable from other sources in sufficient time to permit Supplier to meet the required delivery schedule.

No cause shall constitute a basis for excusable delay unless Supplier has notified Buyer in writing of the existence of such cause within ten (10) days from the beginning thereof. 

(c) If this Order is entirely or partially terminated under this section, Buyer, in addition to any other rights, may require Supplier to:

(i) transfer title and deliver to Buyer in the manner and to the extent directed by Buyer any completed Goods and any partially completed Goods and materials, parts, components, tools, dies, jigs, fixtures, plans, drawings, information, and contract rights (hereinafter called “contract materials”) as the Supplier has specifically produced or specifically acquired for the performance of such part of this Order as has been terminated; and/or

(ii) protect and preserve property in the possession of Supplier in which Buyer has an interest.  

(d) Payment for completed Goods delivered or rendered to and accepted by Buyer, and for the protection and preservation of property, shall be in an amount agreed upon by Supplier and Buyer.  Buyer may withhold from amounts otherwise due Supplier for such completed Goods or contract materials such sums as Buyer determines to be necessary to protect Buyer against loss because of outstanding liens or claims.

(e) If, after notice of termination under this section, it is determined that Supplier was not in default, or that the default was excusable, the rights and obligations of the parties shall be the same as if the notice of termination had been issued pursuant to the section entitled “Termination for Convenience.”

17. Termination for Convenience

(a) The performance of work under this Order may be terminated, in whole or in part, by Buyer for its convenience in accordance with this clause.  Termination of work shall be effected by delivery to Supplier of a notice of termination specifying the extent to which performance of work under the Order is terminated, and the date upon which such termination becomes effective. 

(b) After receipt of a notice of termination and except as otherwise directed by Buyer, Supplier shall:

(i) Stop work under the Order on the date and to the extent specified in the notice of termination;

(ii) Place no further orders or suborders for materials, services, or facilities except as may be necessary for completion of such portions of the work under the Order that is not  terminated;

(iii) Terminate all orders and suborders to the extent that they relate to the performance of any work terminated by the notice of termination;

(iv) Assign to Buyer, in the manner, and to the extent directed by Buyer all of the right, title and interest of Supplier under the Orders or subcontracts so terminated;

(v) Settle all outstanding liabilities and all claims arising out of such termination of orders and subcontracts subject to the approval or ratification of Buyer to the extent Buyer may require, which approval or ratification shall be final for all the purposes of this section;

(vi) Transfer title and deliver in the manner, to the extent, and at the times directed by Buyer (i) the fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced as a part of, or acquired in connection with the performance of, the work terminated by the notice of termination, and (ii) the completed or partially completed plans, drawings, information, and other property which, if the Order had been completed, would be required to be furnished to Buyer;

(vii) Use its best efforts to sell in the manner, to the extent, at the time, and at the price or prices directed or authorized by Buyer, any property of the types referred to above; provided however, that Supplier (i) shall not be required to extend credit to any purchaser, and (ii) may acquire any such property under the conditions prescribed by and at a price or prices approved by Buyer; and provided further that the proceeds of any such transfer or disposition shall be applied in reduction of any payments to be made by Buyer to Supplier under this Order or shall otherwise be credited to the price or cost of the work covered by this Order or paid in such other manner as Buyer may direct;

(viii) Complete performance of such part of the work as shall not have been terminated by the notice of termination; and

(ix) Take such action as may be necessary or as Buyer may direct for protection and preservation of the property related to this Order which is in the possession of Supplier and in which Buyer or Buyer’s customer has or may acquire an interest.

(c) After receipt of a notice of termination, Supplier shall submit to Buyer its termination claim promptly, but not later than six (6) months from the effective date of termination, unless one or more extensions in writing are granted by Buyer, upon request of Supplier made in writing within such six-month period or authorized extensions thereof. Settlement proposals for Supplier’s termination claim must be on the forms prescribed  by Buyer unless otherwise agreed to by Buyer and Supplier. Settlement proposals must be in the detail prescribed by such forms and must be accompanied by full and complete supporting documentation as required by Buyer. 

(d) Upon failure of Supplier to submit its termination claim within the time allowed, Buyer may, at its sole discretion, make payment to Supplier an amount determined by Buyer and based on the information available to it, to compensate Supplier in respect to the termination; however, if Buyer determines that the facts justify such action, it may receive and act upon any such termination claim at any time after such six-month period or any extension thereof.  If Buyer has made a determination under this paragraph, Buyer shall pay the Supplier the amount so determined.  The parties agree that such determination shall be final and no claim for additional amounts shall be asserted.

(e) Subject to the provisions hereof, Supplier and Buyer may agree upon the whole or any part of the amount or amounts to be paid to Supplier by reason of the total or partial termination of work pursuant to this section, which amount or amounts may include a reasonable allowance for profit on work done and Buyer shall pay the agreed amount or amounts; provided, that such agreed amount or amounts, exclusive of settlement costs, shall not exceed the total Order price as reduced by the amount of payments otherwise made and as further reduced by the Order price of work not terminated. 

(f) In the event of failure of Supplier and Buyer to agree as provided above upon the whole amount to be paid to Supplier by reason of the termination of work pursuant to this section, Buyer shall pay to Supplier the amounts determined by Buyer as follows, but without duplication of any amounts agreed upon in accordance with this Section:

(i) For completed Goods or Services accepted by Buyer (or sold or acquired as provided above) and not theretofore paid for, forthwith a sum equivalent to the aggregate price for such Goods or Services computed in accordance with the price or prices specified in the Order, appropriately adjusted for any saving of freight or other charges;

(ii) The total of the cost of such work, including initial costs and preparatory expenses allocable thereto, exclusive of any costs attributable to Goods or Services paid or to be paid for above; 

(iii) The cost of settling and paying claims arising out of the termination of work under suborders or orders as provided above, exclusive of the amounts paid or payable on account of supplies or materials delivered or Services furnished by the suborderer prior to the effective date of the Notice of Termination of work under this Order, which amount shall be included in the cost on account of which payment is made above; and

(iv) A fair and reasonable sum as profit on the above amount; provided, however, that if it appears that Supplier would have sustained a loss on the entire Order had it been completed, no profit shall be included or allowed under this subparagraph and an appropriate adjustment shall be made reducing the amount of the settlement to reflect the indicated rate of loss.  

(g) The total sum to be paid to Supplier shall not exceed the total Order price reduced by the amount of payments otherwise made and as further reduced by the Order price of work not terminated.  Except for normal spoilage and except to the extent that Buyer shall have otherwise expressly assumed the risk of loss, there shall be excluded from the amounts payable to Supplier the fair value as determined by Buyer of property which is destroyed, lost, stolen, or damaged so as to become undeliverable to Buyer or to a purchaser.

(h) The obligation of Buyer to make any payments under this section shall be subject to deductions with respect to (i) all unliquidated advance or other payments on account theretofore made to Supplier applicable to the terminated portion of this Order, (ii) any claim which Buyer may have against Supplier, in connection with this Order or any other transaction with Supplier, and (iii) the agreed price for, or the proceeds of sale of any materials, supplies, or other things retained by Supplier or sold, and not otherwise recovered by or credited to Buyer.

(i) If the termination hereunder is partial, Supplier may file with Buyer a claim for an equitable adjustment in the price or prices specified in the Order for the work in connection with the continued portion not terminated by the notice of termination, and an appropriate equitable adjustment under this section must be asserted within forty-five (45) days from the effective date of the termination notice, unless an extension is granted in writing by Buyer.

(j) Buyer may, under such terms and conditions as prescribed, make partial payments and payments on account against costs incurred by Supplier in respect to the terminated portion of the Order, whenever in the opinion of Buyer the aggregate of such payments shall be within the amount to which Supplier will be entitled hereunder.  If the total of such payments is in excess of the amount finally agreed upon or determined to be due under this section, such excess shall be payable by Supplier to Buyer upon demand, together with interest computed at the highest rate permitted by Connecticut law  for the period from the date such excess payment is received by Supplier to the date on which such excess is repaid; provided, however, that no interest shall be charged with respect to any such excess payment attributable to a reduction in Supplier’s claim by reason of retention or other disposition of termination inventory until ten days after the date of such retention or disposition, or such later date as determined by Buyer by reason of the circumstances.

(k) Unless otherwise provided for in this Order, or by applicable statute, Supplier shall (from the effective date of termination until the expiration of three years after final settlement under this Order)  preserve and make available, without any direct charge, to Buyer and to Buyer’s customer at all reasonable times at the office of Supplier, all his books, records, documents, and other evidence bearing on the costs and expenses of Supplier under this Order and relating to the work terminated hereunder, or, to the extent approved by Buyer, photographs, microphotographs, or other authentic reproductions thereof.

18. Stop-Work Order:

(a) Buyer may by written order to Supplier, require Supplier to stop all, or any part, of the work called for by this Purchase Order for a period of 90 days after the stop-work order is delivered to Supplier, and for any further period to which the parties may agree. Upon receipt of the stop-work order, Supplier shall immediately comply with its terms and take all reasonable steps to minimize the need to incur  of costs allocable to the work covered by the Order during the period of work stoppage. 

(b) If a stop-work order issued under this section is canceled or the period of the stop-work order or any extension thereof expires, Supplier shall contact Buyer for further direction and shall not resume work unless directed to do so.. Buyer shall make an equitable adjustment in the delivery schedule or purchase order price, or both in accordance with the changes section of this Order and the purchase order shall be modified, in writing, accordingly, if:

(i) The stop-work order results in an increase in the time required for, or in Supplier's cost properly allocable to, the performance of any part of this Order; and

(ii) Supplier submits a claim for the adjustment under the Changes section of this Order.

19. Duty to Proceed:  

Supplier shall proceed diligently with the performance of this order.  Except as expressly authorized in writing by Buyer, no failure of Supplier and Buyer to reach any agreement provided for by the terms of this Order shall excuse the Supplier from proceeding.

20. Partial Invalidity/Unenforceability: 

If in any instance any provision of this Order shall be determined to be invalid or unenforceable under any applicable law, such provision shall be ineffective only to the extent of such prohibition or unenforceability.  The remaining provisions shall be given effect in accordance with their terms.   

21. Survival:  

Supplier agrees that the Warranty, Remedies for Breach of Warranty or Delivery, Indemnification, Inspection of Records,  Intellectual Property Rights, Cumulative Remedies, Offset, Patent Infringement and Protection of Proprietary Information provisions of this Order and all provisions which relate to claims which may be made by Buyer under this Order shall survive and continue in full force and effect upon the termination of this Order, unless otherwise agreed to in writing by a duly authorized representative of the Supplier and an attorney in  Buyer’s Legal Department.

22. No Waiver:  

Buyer’s failure to seek a remedy for any breach by Supplier or Buyer’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege hereunder shall not thereafter be deemed a waiver for any such terms, conditions, or privileges or any other terms, conditions, or privileges whether of the same or similar type.

23. Attorney Fees:  

If Buyer brings an action or asserts a counterclaim for enforcement of the terms and conditions of this Order, Supplier agrees that Buyer shall be entitled to an award of its reasonable attorney’s fees and court costs associated with such enforcement or counterclaim proceedings.

24. Applicable Law and Forum:  

(a) Unless otherwise expressly agreed to in writing this Order shall be interpreted in accordance with the plain English meaning of its terms and the construction thereof shall be governed by the laws of the State of Connecticut, USA, without regard to conflicts of law principles.  Services shall be deemed to be goods for the purposes of this paragraph (i.e., the application of governing law).  Trade terms and usage of industry shall be taken into account understanding the intent of the parties in relation hereto.  Buyer may, but is not obligated to, bring any action or claim relating to or arising out of this Order in the appropriate court in the jurisdiction described in (a) above, and Supplier hereby irrevocably consents to personal jurisdiction and venue in any such court, hereby appointing the pertinent Secretary of State or other applicable government authority as agent for receiving service of process. 

(b) Any action or claim by Supplier with respect hereto shall also be brought in the appropriate court in the jurisdiction described in (a) above, if Buyer so elects.  Accordingly, Supplier shall give written notice to Buyer of any such intended action or claim, including the intended venue thereof, and shall not commence such action or claim outside of such jurisdiction if Buyer, within thirty (30) days from receipt thereof, makes its election as aforesaid. It Buyer and Supplier mutually agree to participate in alternative dispute resolution, Supplier agrees that all alternative dispute resolution proceedings shall take place in Connecticut.

(c) The parties specifically disclaim application to this Order of the United Nations Convention on Contracts for the International Sale of Goods.

25. Cumulative Remedies:  

The rights and remedies herein reserved to Buyer shall be cumulative and additional to any other or further rights and remedies provided in law or equity.

26. News Releases:  

(a) Any release of information relating to this Order, including news releases, articles, brochures, advertisements, speeches, etc., requires written permission of Buyer and will include acknowledgment of Government sponsorship where applicable.  The Supplier further agrees to include this provision in any subcontract awarded as a result of this Order.

(b) Supplier shall not, without first obtaining the written consent of Buyer, in any manner advertise or publish the fact that Supplier has contracted to furnish Buyer the Goods or Services ordered by Buyer, or use any trademarks or trade names of Buyer in Supplier's advertising or promotional materials. In the event of Supplier's breach of this provision, Buyer shall, in addition to other available remedies, have the right to cancel the undelivered portion of any Goods or Services ordered by Buyer and, further, Buyer shall not be required to make further payments to Supplier except for conforming Goods delivered or Services rendered prior to Buyer's cancellation as herein provided.

27. Interpretation and Order of Precedence:  

(a)
Any inconsistency or ambiguity in this Order shall be resolved by giving precedence in the following order:


1.
Any written changes to terms of the Order or any long term agreement incorporated by reference in the Order, as mutually agreed to in writing in any Order (however, if such changes would alter the liability or warranty aspects of these terms, then such proposed changes will be null and void unless their acceptance is signed by an attorney in Buyer’s Legal Department);


2. 
Specifications, work statements and drawings incorporated into the Order; 


3. 
Terms entered on an Order by Buyer that are specific to that Order and are not incorporated in the standard pre-printed Order terms and not incorporated by reference in the Order;


4.
Long term agreement attachments;


5.  Other terms contained in any long term agreement or other specific terms agreement agreed to by both parties in writing and incorporated (including incorporation by reference) in the Order or supplement;


6. 
These Terms and Conditions of Purchase; and


7.
Other terms, not described in subsections 1-6 above, incorporated in this Order, including terms contained in documents incorporated by reference.

(b)
Captions, as used herein, are for convenience of reference only and shall not be construed to limit or extend the language of the provisions to which such captions refer.

28. Toxic, Hazardous or Carcinogenic Substances: 

Supplier warrants that each chemical substance delivered under this Order is on the Inventory List (see 40 C.F.R. § 710) published by the Environmental Protection Agency pursuant to the Toxic Substances Control Act (15 U.S.C . § 2601 et seq.) at the time of such delivery.  If Supplier provides a product under this Order which contains a toxic or hazardous substance as identified under Occupational Safety and Health Standards, 29 C.F.R. § 1910.20 or 29 C.F.R. § 1910.1000 et. seq. (Subpart Z), or a carcinogenic substance, Supplier shall provide Buyer with a Material Safety Data Sheet (meeting the requirements of 29 C.F.R. § 1910.1200(g) and the latest revision of Federal Standard No 313), and any other information required by any applicable law with the initial shipment of the product and when a change in formulation occurs.  Supplier shall label each container or such products in a clearly legible and conspicuous form, stating that a toxic or hazardous substance is contained therein, and providing Buyer with a copy of any restrictions on handling or use.

29. Ozone Depleting Substances:

Supplier agrees that the Goods delivered hereunder shall be accurately labeled in accordance with the requirements of Section 611 of the 1990 Clean Air Act Amendments and the regulations promulgated thereunder, including but not limited to requirements contained in 40 C.F.R. §§ 82.114 and 82.116.  At Buyer’s request, Supplier shall certify in a form satisfactory to Buyer whether the Goods were manufactured with a controlled substance, as defined in 40 C.F.R. § 82.104.

30. Electrostatic Discharge Control Requirements:

Suppliers of electrical and electronic parts, assemblies and equipment, hereinafter referred to as “Parts” shall determine if any Parts supplied to Buyer are electrostatic discharge (ESD) sensitive and if so, shall apply the following conditions: (i) Suppliers of ESD sensitive electrical and electronic Parts shall design, manufacture, test, and repair these Parts using good commercial ESD control practices when on site at Buyer or in the Supplier facility; (ii) electrical and electronic Parts supplied to Buyer that are susceptible to ESD damage as delivered shall be properly handled and packaged to prevent ESD damage; and (iii)  packages containing electrostatic discharge sensitive (ESDS) parts shall be marked with an appropriate caution label.

31. Report on non-U.S. Sources:  

Upon Buyer’s request the Supplier shall (i) report all subcontract sources outside the United States utilized in the fulfillment of this Order, including the name and location of each such source, amounts paid and committed thereto and identification of the goods or services procured, and (ii) require its subcontractors, including those at all lower tiers, to maintain records of the above information.

32. Offset/Countertrade Credit:

Buyer may use all or any part of the value of this Order for offset purposes, including but not limited to (i) fulfilling Buyer’s offset or industrial cooperation obligations, (ii) transferring to Buyer offset credits granted as a result of  any subcontracting of this Order, and (iii) retaining credits granted for use in satisfying future offset obligations.  Supplier agrees to assign to Buyer all offset and countertrade credits earned by Supplier as a result of this Order and to cooperate with (and to furnish any certificates or other documents reasonably required by) Buyer in fulfillment of Buyer’s offset obligations.

33. Assignment and Setoff:

(a) Upon written notice to the Supplier, Buyer may assign this Order or any interest hereunder, without recourse, to any subsidiary or affiliate of Buyer or to any entity that acquires Buyer or substantially all of its assets, and Supplier hereby consents to any such assignment without further action by Buyer or Supplier. 

(b) Performance of this Order shall not be assigned by the Supplier in whole or in part without the prior written consent of Buyer.  Any assignment by Supplier in whole or in part without the prior written consent of Buyer shall be null and void, shall be deemed a material breach of this Order, and Supplier in whole or in part without the prior written consent of Buyer shall remain liable to Buyer for full performance of its covenants, duties, liabilities and obligations hereunder.

(c) Claims for money due or to become due to Supplier from Buyer arising out of this Order may not be assigned, unless such assignment is made to one assignee only and covers all amounts payable under this Order and not already paid. Buyer shall be under no obligation to pay such assignee unless and until Buyer has received written notice of the assignment from Supplier, a certified copy of the instrument of assignment, and suitable documentary evidence of Supplier’s authority to so assign.  However, any payments made to a third party subsequent to Buyer’s receipt of notice that any claims for money due or to become due hereunder have been assigned or should be paid thereto shall fulfill Buyer’s requirements to make any such payments hereunder.  

(d) All claims for money due or to become due from Buyer arising out of Supplier’s performance under this Order or any other transaction with Supplier shall be subject to deduction or setoff by Buyer.

34. Intellectual Property Rights:

(a) "Intellectual Property" means all patents, copyrights, mask works, trademarks, trade secrets and other rights and information of a similar nature worldwide to the extent that such rights or information are created or made possible by Supplier alone (or acting with Buyer or others) and result from the Supplier’s performance under this Order or any Goods or Services provided to Buyer.  Such information includes, without limitation, designs, unique processes, drawings, prints, unique specifications, reports, data, and other technical information, regardless of form, and all unique equipment, tools, gauges, patterns, process sheets or work instructions related to such Goods or Services.

(b) Buyer is licensed to copy, embed and use all software provided under this Order onto a computer memory device and to make back-up copies of such software. Unless otherwise provided for in this Order, or in a prior written order directed to the software provided hereunder, Buyer's sole obligation with respect to software provided hereunder shall be to use such software in compliance with applicable copyright laws and regulations, irrespective of any other license agreement, including, but not limited to, any license agreement packaged with such software.

(c) Supplier shall promptly disclose in writing to Buyer all Intellectual Property produced or first reduced to practice in the performance of this Order.  To the extent permissible by law, all deliverables shall be deemed works made for hire for Buyer.  In addition, Supplier, on behalf of itself, its employees and any others used by Supplier, hereby irrevocably assigns to Buyer all right, title and interest to all Intellectual Property, and agrees to do all things reasonably necessary to enable Buyer to secure United States patents, copyrights and any other rights relating to Intellectual Property, including the execution of a specific assignment of title of any Intellectual Property to Buyer.  Supplier, on behalf of itself, its employees and any others used by Supplier, hereby irrevocably waives all "moral rights", all rights under the Visual Artists Rights Act, all rights of privacy and publicity, and the like, in all materials provided to Buyer. Supplier agrees that, for any works of authorship created by Supplier or any employees or any others used by Supplier in the course of this Order, those works that come under one of the categories of “Works Made for Hire” in 17 U.S.C. § 101 shall be considered "Works Made for Hire".  For any works of authorship that do not come under such categories, Supplier, warranting that it has the right to do so, hereby assigns all right, title, and interest it has to any copyright in such works and will execute, or cause to be executed at Buyer’s expense, any documents required to establish Buyer’s ownership of such copyright.  

(d) To any extent Buyer does not otherwise have the right(s) to do so, Supplier, on behalf of itself, its employees and any others used by Supplier, hereby grants to Buyer worldwide, non-exclusive, perpetual, fully-paid, irrevocable, transferable licenses (with rights to grant sublicenses) to make, copy, distribute, display, perform, adapt and use, in any and all media, now known or later developed, all materials and other information which Supplier provides or has provided to Buyer either during the term of or prior to the effective date of this Order.

(e) Supplier hereby represents and warrants to Buyer that all materials, devices, Services and other information that Supplier uses, copies or adapts hereunder are created originally by Supplier and/or are licensed lawfully to Supplier.

(f) The tangible and intangible work product developed under this Order, whether or not delivered under this Order, including, but not limited to, all analyses, recommendations, reports, and memoranda, shall become the property of Buyer.

35. Infringement Indemnity:

(a) For goods or services delivered hereunder, Supplier shall be liable for and shall indemnify and save Buyer and each subsequent purchaser or user thereof, harmless from any infringement claim, suit or action, including proceeding under 28 U.S.C. § 1498, alleging that manufacture, use, or sale infringes any patent, trademark, copyright, semiconductor chip product mask work right other right; except, however, that when such alleged infringement arises as a necessary consequence of Supplier’s compliance with specification or designs furnished by Buyer  which describe that aspect of the Goods or Services on which such alleged infringement is based.  In such event, Buyer shall save Supplier harmless therefrom, but this exception shall not apply if the subject matter giving rise to the claim for infringement either: (i) was derived from, or selected by Supplier, or (ii) relates to materials or compositions, or processes relating to materials or compositions.  

(b) The party against whom such infringement claim is made, or such suit or action is made, or such suit or action is commenced, shall promptly notify the other party in writing.  The party required to indemnify under the provisions hereof shall promptly assume and diligently conduct the entire defense of such alleged infringement at its own expense, provided that such party receives prompt written notice of such claim, suit, or action as such is commenced against the other party.  Insofar as its interests are affected the other party shall have the right, at its own expense and without releasing any obligation, liability, or undertaking of the party required to indemnify, to:  (i) cooperate in the defense of such claim, and (ii) with permission of the court, to intervene in any such suit or action.

(c) Notwithstanding any of the above provisions, Buyer shall have the further right, at its own election, to supersede Supplier in the defense of any such alleged infringement and thereafter to assume and conduct the same according to Buyer’s sole discretion, in which event supplier shall be released from any obligation arising from such infringement claim, suit or action under this infringement indemnity section.  Further, Supplier, if requested in writing by Buyer, shall cooperate with Buyer in Buyer’s defense of any alleged infringement claim.

36. Protection of Buyer’s Proprietary Information: 

(a) Buyer’s Proprietary Information

Supplier agrees that all information on or related to dimensions, materials and processes necessary or useful to define the configuration, design features and structural strength of any of Buyer’s products or any components and parts thereof, including without limitation:

(i) designs, processes, drawings, prints, specifications, reports, data and other technical or business information, whether in a document, computer file or any other tangible form of expression,

(ii) dimensions, features, materials, markings and tolerances of all parts, equipment, tools, gauges or patterns, other than those which are published by Buyer in manuals, bulletins and other publications which Buyer makes generally available to industry without proprietary limitation, and

(iii) information in any form bearing Buyer’s Document Property Rights Notice or any similar legend declaring that the information is the property of or otherwise proprietary to Buyer that Buyer provides or has provided, discloses or has disclosed to Supplier at any time in connection with this Order or prior Orders for the provision of Goods or Services of the type or kind described by this Order,

shall be the exclusive property of Buyer and shall be considered “Buyer’s Proprietary Information.”

(b) Receipt and Protection of Buyer’s Proprietary Design Information

(i) Supplier agrees to inspect upon receipt of all information provided to Supplier by or for Buyer bearing Buyer’s Document Property Rights Notice or any similar restrictive legend, and prior to any copying, use, disclosure or transfer of the information, to notify Buyer in writing through Buyer’s cognizant Purchasing Department of any such information which Supplier believes is not Buyer’s Proprietary Information.  Supplier agrees that failure to provide such notice prior to copying, use, transfer or disclosure of such information shall waive any subsequent claim by Supplier that such information is not required to be treated as Buyer’s  Proprietary Design Information under this Section.

(ii) Supplier agrees not to receive or accept Buyer’s Proprietary Information knowingly from any person, firm, corporation or entity other than Buyer, with the exception of Buyer’s Proprietary Information furnished in connection with solicitations or purchase orders issued by a partner or higher-tier supplier of Buyer which expressly reference a Buyer Purchase Order or contain the certification required under this Section, without Buyer’s express written consent.

(iii) Supplier agrees and promises to keep Buyer’s Proprietary Design Information confidential, and strictly protect it against any use, disclosure or transfer not expressly permitted under this section.

(iv) Supplier promises and agrees to cause all documents and records (including computer or other electronic records) containing or derived in whole or in part from Buyer’s Proprietary Information or containing Supplier-developed Buyer’s Proprietary Information to bear the following legend:



WARNING

This document is the property of [United Technologies Corporation and/or The Entity Issuing This Order].  You may not possess, use, copy or disclose this document or any information in it, for any purpose, including without limitation to design, manufacture, or repair parts, or obtain FAA or other government approval to do so, without express written permission.  Neither receipt nor possession of this document alone, from any source, constitutes such permission.  Possession, use, copying or disclosure by anyone without express written permission of [United Technologies Corporation and/or The Entity Issuing This Order] is not authorized and may result in criminal and/or civil liability.

(v) Supplier agrees and promises to notify Buyer in writing through Buyer’s cognizant Purchasing Management when Supplier is manufacturing parts with the same form, fit and function for Buyer and another entity so that Buyer may ensure Buyer’s Proprietary Design Information is not being misused.  In addition, Supplier agrees and promises that those persons working for or at the direction of Supplier who are exposed to Buyer’s Proprietary Design Information for Buyer’s parts will have no involvement in the manufacture of parts with the same form, fit and function for any entity other than Buyer without the prior written approval from Buyer.  

(c) Supplier-Developed Information

Information and ideas specifically developed by Supplier under, or in the course of performing this Purchase Order which are required for the design definition or unique production requirements of the goods or services required shall be owned by and disclosed by United at United’s direction, and shall be treated as United Proprietary Design Information.  Such information includes without limitation designs, unique processes, drawings, prints, unique specifications, reports, data, and other technical information, regardless of form, and all unique equipment, tools, gauges, patterns, process sheets or work instructions related to such goods or services.

(d) Use of Buyer’s Proprietary Information

(i) Supplier agrees and promises to use Buyer’s Proprietary Information only to perform this Order or other Orders for Buyer, and not to use Buyer’s Proprietary Information for any other purpose, including without limitation to design, manufacture or repair a part or detail of a part, compare a part or design of a part, or obtain FAA Parts Manufacturer Approval or other government approval to manufacture a part, without Buyer’s express written consent.

(ii) Buyer hereby expressly consents to Supplier’s use of Buyer’s Proprietary Information to respond to a solicitation from or perform purchase orders for a partner of or higher-tier supplier for Buyer when the solicitation or purchase order expressly references a Buyer Order or contains the following certification:

“Goods or services required are solely for United Technologies Corporation a subsidiary, division, or affiliate of United Technologies Corporation, or a partner thereof acting pursuant to a Partnership Agreement.”

(iii) Buyer further expressly consents to Supplier’s use of  Pratt & Whitney Proprietary Design Information provided to Supplier by Buyer on or before January 20, 1984, to respond to solicitations from or perform purchase orders for the direct purchase by the U.S. Government of military engine parts.  This consent is strictly limited, and does not apply to  Pratt & Whitney Proprietary Information which:

(1) was provided to Supplier by Buyer after January 20, 1984;

(2) was provided to Supplier at any time by any party other than Buyer; nothing in this Section limits Supplier’s right to use  Pratt & Whitney design information provided to Supplier lawfully by the U. S. government or a party which obtained the information lawfully from the U. S. Government;

(3) pertains to commercial engine parts;  or

(4) is to be used for other than direct U. S. Government military contracts.

Nor does this consent authorize infringement of any Buyer patent or modification of the terms of any Buyer patent license to Supplier; use of Buyer quality assurance of engineering support services in performing a purchase order from any customer other than Buyer or a partner or higher-tier supplier for Buyer; use of Buyer’s quality or acceptance symbols or parts sold to any customer other than Buyer or a partner to or higher-tier supplier of Buyer’s alteration or consent, or use of any Buyer-supplied raw material, semi-finished or finished parts to perform any purchase order from a customer other than Buyer or a partner to or higher-tier supplier for Buyer.

(e) Disposition of Scrap or Surplus Goods Manufactured Using Buyer’s Proprietary Information
Supplier agrees and promises not to sell or dispose of as scrap or otherwise any completed or partially completed or defective Goods manufactured using Buyer’s Proprietary Information without mutilating said Goods in the manner prescribed by Buyer’s pertinent parts mutilation standards, or in another manner approved in writing by Buyer.

(f) Disclosure or Transfer of Buyer’s Proprietary Information

(i) Supplier agrees and promises not to disclose or transfer Buyer’s Proprietary Information to any other person, firm, corporation or entity without Buyer’s express written consent.

(ii) Buyer hereby expressly consents to Supplier’s disclosure or transfer of Buyer’s Proprietary Information to its subcontractors or potential subcontractors to the extent strictly necessary to respond to solicitations from or perform this Order for Buyer or purchase orders for a partner of or higher-tier supplier for Buyer as permitted by this Section.  Supplier agrees and promises to ensure that any such transfer or disclosure is made under a written solicitation, agreement or subcontract by which the recipient of Buyer’s Proprietary Information accepts and is bound by each and every obligation of this Section.  Supplier agrees and promises not to transfer or disclose Buyer’s Proprietary Information to any person, firm, corporation or entity for any other purpose, including without limitation to design, manufacture or repair a part or detail of a part, compare a part or design a part, or apply for FAA Parts Manufacturer Approval or other government approval to manufacture a part, without Buyer’s express written consent.

(g) Disposition of Buyer’s Proprietary Information on Completion or Termination
At any time following completion or termination of this Order, Supplier shall, at Supplier’s expense, make such disposition of all Buyer’s Proprietary Information as Buyer may direct.  Without limitation, Supplier of this Section shall remain and continue to be obligated to perform each and every provision, notwithstanding completion or termination of this Order.

(h) Audit and Inspection

Buyer shall have the right to audit all pertinent books and records of Supplier, and to make reasonable inspection of Supplier’s premises, in order to verify compliance with this Section.

37. Covenants Against Kickbacks: 

Supplier represents, warrants, covenants and agrees that neither Supplier nor its affiliates nor any subcontractors (including any of their officers or employees) has engaged or will engage in:

(a) providing, attempting to provide, or offering to provide any kickback (as defined in the Anti-Kickback Act of 1986 or any other applicable national, state or local laws regarding kickbacks or commercial bribery) (“Kickback”);

(b) soliciting, accepting, or attempting to accept any Kickback; or

(c) including, directly or indirectly, the amount of any Kickback in any invoices or billings submitted under this Order or any other agreement with Buyer or in the subcontract price charged by any subcontractor to a higher-tier subcontractor.

38. Equal Opportunity and Affirmative Action: 

(a) Supplier will comply with the following sections of the Code of Federal Regulations:  48 C.F.R. §52.222-26 ("Equal Opportunity"); 48 C.F.R. §52.222-35 ("Affirmative Action for Special Disabled and Vietnam Era Veterans"); and 48 C.F.R. §52.222-36 ("Affirmative Action for Handicapped Workers"), as the same may be amended from time to time, to the extent that such sections are applicable to Supplier's performance under this Order.

39. Supplier Responsibilities – As Government Contractor

Supplier recognizes that when Buyer is acting in its capacity as a government contractor, Buyer is subject to all statutes, executive orders, regulations, procedures, and rules applicable to government contractors.  If, during the performance of this Purchase Order, the government determines that Buyer or its affiliates, as a government contractor, must amend this Order to include any sections or requirements different from or in addition to the sections or requirements expressly set forth herein, Supplier agrees to amend this Order to incorporate such additional government clauses or requirements as may be pertinent to this Order.

40. Utilization of Small and Small-Disadvantaged Businesses: 

If Supplier is incorporated in the United States, Supplier shall exercise reasonable commercial efforts to contract and/or subcontract on behalf of Buyer using small disadvantaged, minority, and women-owned enterprises.  The overall target (i.e., dollar value, percentage of purchases, etc.) for purchases made from disadvantaged, minority, and women-owned suppliers may be negotiated as part of this Order.  Upon request Supplier will provide monthly reports to Buyer detailing small disadvantaged, minority, and women-owned enterprises contracted in support of Supplier’s obligations hereunder. 
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